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INTERESTS OF AMICI CURIAE

Pursuant to Federal Rule of Appellate Procedure 29, amici curiae are disability rights

organizations,  advocates,  and  academics  who  seek  to  improve  the  lives  of  people  with

disabilities.  Amici  seek  to  advise  this  Court  on  the  impact  this  law  has  on  people  with

disabilities,  including  people  with  Down  syndrome.  Further  information  about  each  amici

appears in the appendix to this brief. 

SUMMARY OF ARGUMENT

Ohio’s Abortion Ban does not improve the lives of or strengthen respect for people with

Down syndrome. Rather, the Sixth Circuit’s decision reinstating this law must be stayed in order

to protect the lives of people with Down syndrome. 

Ohio’s  Abortion  Ban  criminalizes  abortion  if  the  physician  performing  the  abortion

knows that one reason “in whole or in part” for the decision to terminate the pregnancy is a fetal

indication of Down syndrome. Ohio Rev. Code § 2919.10(C). 

While the State defends the Abortion Ban as an effective means of countering coercion of

a pregnant  woman, it  does precisely the opposite.  The Abortion Ban precludes  the effective

implementation  of  Ohio’s  Down  syndrome  Pro-Information  statute,  which  seeks  to  counter

stereotypes  by  providing pregnant  people  with  accurate,  non-stereotypical  information  about

raising a child with Down syndrome. The Abortion Ban suppresses communications between

pregnant  women  and  their  health  care  providers  at  the  moment  when  the  pregnant  person

receives the State’s Down syndrome fact sheet. 

The Abortion Ban does nothing to improve the lives of people with Down syndrome.

Other measures, such as improving the quality of education for disabled children, strengthening

disability supports, and ending forced institutionalization, advance the lives of people with Down
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syndrome without coercion.

The Abortion Ban is contrary to core principles of bodily autonomy and reproductive

freedom that are foundational to the disability rights movement. 

ARGUMENT

I. The Abortion Ban Prevents Important Conversations About Down Syndrome
Based on Accurate Information and Available Supports.

The State seeks to justify this measure as an anti-eugenics measure to respond to parents

“being pressured by counselors to abort after prenatal Down syndrome diagnoses.” Defendants-

Appellants’  Supplemental  Brief  on Rehearing  En Banc, at  6 (filed Jan. 13, 2020). We share

concerns about such pressure, which is often based on misinformation about the lives of people

with Down syndrome. But states across the country, including Ohio, have enacted legislation

requiring health care professionals to provide people who have received a prenatal or postnatal

Down  syndrome  diagnosis  with  accurate,  up-to-date,  and  evidence-based  information  about

Down syndrome, together with relevant resources.1 This approach strikes an appropriate balance

that enables people to make informed decisions free from disability bias and stereotypes without

substantially burdening fundamental reproductive rights. 

In  Ohio,  Governor  Kasich  signed  H.B.  552  on  December  19,  2014,  joining

Massachusetts, Maryland, and Delaware as an early leader in providing fact-based, non-coercive

1 See National Down Syndrome Society, Pro-Information Laws and Toolkit (Jan. 2021) (listing
20  states  that  have  passed  Down  syndrome  information  laws),
https://www.ndss.org/programs/ndss-legislative-agenda/healthcare-research/pro-information-
laws-toolkit/;  Kate Ryan, “Law could change how parents  are  told about Down Syndrome,”
WTOP News (May 4, 2014) (discussing Maryland’s bill supported by Maryland parent Heather
Sachs, who testified that “[t]he receipt of outdated and inaccurate information upon receiving a
diagnosis  of  Down  Syndrome  is  pervasive  nationally  and  in  Maryland,”  and  described  her
experience  in  2006 being handed  a  pamphlet,  entitled  “So You’ve  Had a  Mongoloid:  Now
What?”),  https://wtop.com/news/2014/05/law-could-change-how-parents-are-told-about-down-
syndrome/.
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information following a Down syndrome diagnosis. H.B. 552 (signed Dec. 19, 2014).2 The new

law added Ohio Revised Code § 3701.69, which requires the Ohio Department  of Health to

create a Down syndrome information sheet that contains “only information that is current and

based on medical evidence,” and that states options for treatment and therapy, and “[c]ontact

information for local, state, and national organizations that provide Down syndrome educational

and  support  services  and  programs.”  Id.  at  (A)(2).  A health  care  professional  or  facility  is

required  to  provide  this  information  sheet  to  any  patient  who  “receives  either  a  test  result

indicating Down syndrome or a prenatal or postnatal diagnosis of Down syndrome.” Id. at B. 

The Ohio fact sheet describes common health problems and treatments of people with

Down syndrome, and states that “[r]aising a child with Down syndrome may involve more time

and commitment than raising one without.” Ohio Department of Health, Down Syndrome Fact

Sheet  for  New  and  Expectant  Parents  (updated  Oct.  20,  2020),

https://odh.ohio.gov/wps/portal/gov/odh/know-our-programs/down-syndrome/down-syndrome.

The fact sheet further reports that the average life expectancy for a person with Down syndrome

is  around  60-years-old  and  that  “[r]esearch  shows  that  the  majority  of  adults  with  Down

syndrome report that they are happy with their lives.” Id. The document also gives information

about  breastfeeding  a  baby with  Down syndrome and links  to  an  array  of  Down syndrome

support  organizations.  Id.  This  information  can  help  facilitate  a  constructive  conversation

between a health care provider and a pregnant patient about options.

The Abortion Ban undermines the pro-information law by ending the informed consent

conversation.3 Providers facing the prospect of criminal penalties cannot support their patients in

2 At http://archives.legislature.state.oh.us/BillText130/130_HB_552_EN_N.pdf. 

3 Moreover, Ohio overstates the issue it purports to address. A news article it cites reporting that
few babies  are  born with Down syndrome in Iceland,  Defendants’  Supplemental  Brief  at  5,
acknowledges  that  Down syndrome termination  rates  are  lower in  the United  States  than  in
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an informed decision free from stereotypes about  Down syndrome.  Once a pregnant  woman

discloses that she has received the Down syndrome fact sheet,4 or otherwise seeks to discuss how

to respond to a Down syndrome diagnosis, the medical professional must end the conversation

and inform the patient that the health care facility cannot perform the abortion procedure. Thus,

some pregnant patients  may make their  choices  without full  information about children with

Down  syndrome,  and  relevant  evidence,  resources,  and  supports.  At  the  very  time  the

prospective parents need good information about Down syndrome, the Abortion Ban prevents

such discussions. Some may forego genetic testing altogether to avoid the law’s application, and

thereby be denied the opportunity to make informed choices about abortion or to prepare for a

baby with Down syndrome. 

States  should  allow  pro-information  campaigns  to  continue  and  expand,  rather  than

criminalizing doctors who engage in meaningful conversations with their pregnant patients about

Down syndrome. The Abortion Ban is obstructing and preventing the important work that the

Down syndrome community has been doing across the country for years to counter stereotypes

France, Denmark or Iceland. See Julian Quinones & Arijeta Lajka, “‘What Kind of Society Do
You Want to Live in?’: Inside the Country Where Down Syndrome is Disappearing,” CBS News
(Aug.  14,  2017),  https://www.cbsnews.com/news/down-syndrome-iceland/.  A 2012 review of
U.S. studies found “appreciably lower” pregnancy termination rates than a prior review focused
on international  data.  See  Jaime  L.  Natoli  et  al.,  Prenatal  diagnosis  of  Down syndrome:  a
systematic  review of  termination  rates (1995-2011),  32 PRENATAL DIAGNOSIS 142,  150
(2012). More recent studies focused on the United States estimate a 30 to 40 percent reduction in
live births following a prenatal diagnosis of Down syndrome. See Gert de Graaf, Frank Buckley
& Brian G. Skotko,  Estimates of Live Births, Natural Losses, and Elective Terminations with
Down Syndrome in the US, AM J MED GENETICS PART A 167A:756-767 (2015); Gert de
Graaf et al., Estimation of Live Birth and Population Prevalence of Down Syndrome in Nine U.S.
states, AM J MED GENETICS PART A 173A:2710–2719 (2017); accord Natoli, supra, at 147,
150  (discussing  California  studies  demonstrating  “a  statistically  significant  decrease  in
termination rates over time,” and a South Carolina study reporting a decline over time from 78.6
to 33.3 percent). And with better treatment and greater life expectancy, the overall population of
people with Down syndrome in the United States is increasing. Graff et al. at 2717.
4 The health care provider may also receive that information automatically through electronic
medical records.
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about Down syndrome with accurate information. 

II. The Ohio Ban Does Not Improve the Quality of the Lives of People Born with
Down Syndrome.

People seeking to improve the lives of people with Down syndrome are engaged in a

wide range of advocacy on the state and federal levels. Banning abortions does not improve the

quality of those lives. 

Ohio’s Abortion Ban was not the result of advocacy by the disability rights community.

Rather, disability rights advocates in Ohio have been forced to sue the State of Ohio on multiple

occasions to attain genuine assistance for people with Down syndrome. For example, two major

class  actions  have been settled  in  recent  years  to  better  protect  individuals  with  disabilities,

including individuals with Down syndrome, so that they can avoid institutionalized care and

receive an adequate education.  Ball v.  Kasich, No. 2:16-cv-282 (S.D. Ohio);  Doe v. State of

Ohio, No. 2:91-cv-00464 (S.D. Ohio). 

In the Ball v. Kasich litigation, a coalition of disability rights advocates filed a complaint

against the State in March 2016 to help 6,000 Medicaid-eligible Ohioans with developmental

disabilities, who currently live in institutional settings, obtain the Medicaid resources to live in

community-based settings. See Class Action Compl., Ball v. Kasich, No. 2:16-cv-282 (S.D. Ohio

Mar. 31, 2016), ECF No. 1. The complaint was filed after two years of unsuccessful negotiation

with the State of Ohio. The class includes people with Down syndrome.  Id.  at 34. The named

Plaintiff, Phyllis Ball, is an adult with an intellectual disability who spent over twenty years in an

institution,  waiting for community-based services.  Like so many others,  she was denied this

opportunity because the State of Ohio failed to maintain enough slots in programs to support

people in the community, employed a funding and rate structure that incentivized unnecessary

institutionalization, and adopted counseling processes that did not provide a real choice between
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institutionalization and home and community-based services. See Pls’ Reply and Suppl. Evid. in

Supp. of Mot. for Class Certification at 6,  Ball, (S.D. Ohio Oct. 20, 2017), ECF No. 283. The

district court approved a final settlement in Mar. 2020. See Op. and Order, Ball, (S.D. Ohio Apr.

24, 2020), ECF No. 473. 

In  the  Doe  v.  Ohio  case,  parents  fought  in  the  courts  for  two  decades  to  obtain  a

November 2019 settlement regarding the education of children with disabilities.  This lawsuit

challenged  Ohio’s  appallingly  high  rates  of  disability-segregated  education.  See  Third  Am.

Compl., Doe v. State of Ohio, No. 2:91-cv-00464 (S.D. Ohio June 27, 2014), ECF No. 271. One

of  the  class  representatives,  L.J.,  is  a  child  with  Down  syndrome.  The  State’s  failure  to

adequately fund educational support services has repeatedly threatened her access to the general

education classroom. Id. The settlement seeks to facilitate students with Down syndrome being

educated in integrated settings. Doe v. State of Ohio, No. 91-00464, 2020 WL 728276 (S.D. Ohio

Feb. 12, 2020). 

These are only two of the dozens of lawsuits that disability rights advocates have filed

against the State of Ohio to protect the rights of people with developmental disabilities, such as

Down  syndrome.  See  Disability  Rights  Ohio,  News  (March  12,  2021),

https://www.disabilityrightsohio.org/news#latest  (discussing  successful  resolution  of  several

cases against the State involving Medicaid waivers, guardianship, parental rights, prisoner rights,

access to support dogs, housing access, and voting rights). 

The COVID-19 pandemic has highlighted the dire need for the State to demonstrate that

it values the lives of people with Down syndrome by facilitating their ability to live under safe

conditions. Like other states, Ohioans in long-term facilities were affected disproportionately,

with 38% of all COVID-19 deaths in Ohio occurring in long-term care facilities.  See  Kaiser
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Family  Found.,  State  COVID-19  Data  and  Policy  Actions (Mar.  8,  2021),

https://www.kff.org/coronavirus-covid-19/issue-brief/state-covid-19-data-and-policy-actions.

Many  people  with  intellectual  and  developmental  disabilities,  including  people  with  Down

syndrome, live in these Ohio long-term care facilities, as highlighted by the Ball litigation. These

institutional settings are particularly dangerous for people with Down syndrome because they

have a four-fold increased risk of hospitalization and a ten-fold higher risk of COVID-related

death. Ashley Kieran Clift et al.,  Covid-19 Mortality Risk in Down Syndrome: Results from a

Cohort  Study  of  8  Million  Adults,  Annals  of  Internal  Medicine  (Oct.  21,  2020),

https://www.acpjournals.org/doi/10.7326/M20-4986. 

Even when these increased risks and harms became abundantly clear,  Ohio disability

rights organizations still had to push the State to issue guidelines to prevent discriminatory care-

rationing and other forms of discrimination against people with disabilities needing COVID-

related  health  care. See Letter  from  Disability  Rights  Ohio  to  Ohio  Department  of  Health

Regarding  Health  Care  Rationing  (May  15,  2020),  https://www.centerforpublicrep.org/wp-

content/uploads/Follow-up-letter-to-Dr.-Francis-at-Ohio-Department-of-Health-

00628332xC54DE.pdf. 

The State’s argument that it banned abortions out of “strong interest in guarding against

discrimination  against  the disabled” and a “strong interest  in  protecting  the Down-syndrome

community and its civic voice” is belied by the State’s continued and longstanding mistreatment

of disabled people. Br. of Defs.’ Appellants at 33-34, Preterm-Cleveland v. Himes, No. 18-3329

(6th Cir. June 22, 2018), ECF No. 20.  In its en banc brief, the State argued that the abortion ban

will help counteract a world where “society and government will . . . become less responsive to

the needs of people with Down syndrome and their  family.”  Appellants’  Pet.  for Reh’g and
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Reh’g  En Banc at 8,  Preterm-Cleveland (6th Cir. Oct. 25, 2019), ECF No. 66. But the State

continues to be unresponsive to those needs today. 

The  Ohio  Abortion  ban  does  nothing  to  improve  the  lives  of  people  with  Down

syndrome. As argued by disability rights advocate and father, David M. Perry: “The cynical use

of my son’s disability as a wedge issue hasn’t made the world any better for him.” See David M.

Perry,  How Ohio Is Using Down Syndrome to Criminalize Abortion,  Pacific Standard (Oct. 3,

2017),  https://psmag.com/social-justice/gop-using-down-syndrome-as-cynical-wedge.  People

with  Down syndrome are  people,  not  pawns  to  be  used  in  an  anti-abortion  political  game.

Improved access to health  care,  a  de-emphasis  on institutionalization,  and a more integrated

education environment are the kinds of steps that Ohio has resisted but which can genuinely

improve the lives of people with Down syndrome. 

III. Ohio’s  Abortion  Ban  Conflicts  with  Core  Tenets  of  the  Disability  Rights
Movement.

Far from serving the interests of the disability community, the Abortion Ban conflicts

with  core  tenets  of  the  American  disability  rights  movement.  Self-determination,  including

bodily autonomy, reproductive freedom, and the services and supports necessary to make such

rights meaningful, are foundational to disability rights and disability inclusion.  See  Samuel R.

Bagenstos,  Disability  and Reproductive Justice,  14 Harv. L.  & Pol’y Rev. 273, 276, 281-84

(2020). As individuals with disabilities mobilized to protect their rights in the movement that

culminated  in  the  adoption  of  the  Americans  with  Disabilities  Act,  they  strongly  opposed

paternalism—and, in particular, control over the choices they made with their bodies. See, e.g.,

James I. Charlton, NOTHING ABOUT US WITHOUT US: DISABILITY OPPRESSION AND

EMPOWERMENT 3 (1998). As leading disability rights activist, Rebecca Cokley aptly wrote,

“The right to decide what happens to our bodies is a fundamental  principle  in the disability
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community,  and  with  good  reason.”  Rebecca  Cokley,  The  Anti-Abortion  Bill  You  Aren’t

Hearing About, Rewire.News (May 20, 2019), https://perma.cc/B4BM-AXSK.

Disabled people are acutely aware of the problems that arise when the government denies

the right of self-determination to individuals and instead exercises control over reproduction.

Historically,  individuals  with disabilities  were subject  to  involuntary  sterilization—a practice

that  continues  even  today.  See NAT’L COUNCIL ON DISABILITY,  ROCKING THE CRADLE:

ENSURING THE RIGHTS OF PARENTS WITH DISABILITIES AND THEIR CHILDREN 15, 39-40 (2012).  

Presently,  disabled  people  also  contend  with  coerced  abortions  and  barriers  to  accessing

reproductive  health  services  and  information.  Id. at  15,  28,  40-41.  Systemic  bias  about  the

capabilities  of  individuals  with  disabilities—mirroring  those  raised  during  the  height  of  the

eugenics movement—has led to present-day discriminatory policies and practices that presume

parental unfitness. Disabled parents are denied available supports and face disproportionate rates

of child welfare system involvement and termination of parental rights. See id. at 15, 30; Robyn

M. Powell & Michael Ashley Stein,  Persons with Disabilities and Their Sexual, Reproductive,

and Parenting Rights: An International and Comparative Analysis, 11 FRONTIERS L. CHINA 53,

60-68 (2016).  

Access to abortion as one element of reproductive freedom is particularly important to

individuals with disabilities in light of health complications that some experience throughout

pregnancy.  See  Willi  Horner-Johnson  et  al.,  Pregnancy  Among  US Women:  Differences  by

Presence, Type, and Complexity of Disability, 214  AM. J. OBSTET. GYNECOL. 529.e1, 529.e8

(2016) (describing evidence that women with disabilities face increased risks of health problems

during pregnancy and poorer pregnancy outcomes). A recent study found that nearly two-thirds

of pregnancies among women with Down syndrome ended in abortion, often because of medical
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complications. Dagmar Orthmann Bless & Verena Hofmann,  Abortion in Women with Down

Syndrome, 64 J. INTELLECT. DIS. RES. 690, 693 (2020). 

Thus,  paradoxically,  pregnant  women  with  Down  syndrome  may  be  subjected  to

additional harms as a result of the Abortion Ban.  People with Down syndrome who give birth

have up to  a 50% chance of having a  child  with Down syndrome.  Luciano Bovicelli  et  al.,

Reproduction  in  Down Syndrome,  59  Obstetrics  &  Gynecology  13S,  14S  (1982).5 When  a

person  with  Down  syndrome  seeks  an  abortion,  doctors  may  assume  or  suspect  that  the

termination is based on the increased likelihood that  the fetus also has Down syndrome and

refuse  to  provide  the  procedure.  As  a  result,  people  with  Down  syndrome  may  be  denied

reproductive choice, and they may be forced to continue dangerous pregnancies.

Ohio’s law denies women the right to make their own reproductive choices in a way that

is disturbingly similar to the laws and practices that have sought to deny disabled people the right

to make their own reproductive choices.  It is appropriate and necessary to ensure that pregnant

people with prenatal disability indicators have access to accurate information about disability.

And it is essential to strengthen services and supports for people with disabilities. But Ohio’s

denial of the woman’s ultimate choice is paternalistic and oppressive.  It thus contravenes basic

disability rights principles.

CONCLUSION

For the foregoing reasons, amici join Plaintiffs-Appellees in urging this Court to stay the

Sixth Circuit’s decision. 

Respectfully submitted,

Claudia Center*

5 See also Canadian Down Syndrome Society, “Anyone Can Get Married and Start a Family!”, 
https://cdss.ca/down-syndrome-answers/can-people-with-down-syndrome-have-a-baby/. 
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Appendix

List of Amicus Curiae and Additional Disability Rights Organizations, Individuals with
Disabilities, and Family Members 
Signing on in support of the Brief

Disability  Rights  Organizations,  Individuals  with  Disabilities,  and  Family
Members signing on in support of this brief include:
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